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(Civil Jurisdiction)

BETWEEN: ETMAT BAY ESTATE LIMITED
Claimant

AND: REPUBLIC OF VANUATU
Defendant

AND: JIMMY KALMARY, KALOPONG KALLY, APOCK KALLY,
PIERRE CARLOT, KALOSIK ALCA, KALALU KALFEN
Interested Parties

Date: 5% day of December, 2023
Before: Justice W. K. Hastings
Counsel: Mr. M. Hurley for Claimant

Ms, N. Robert for Defendant
Interested Parties - Seff-represented

JUDGMENT

Introduction

1. This is an appeal on points of law by Etmat Bay Estate Limited (EBEL) from six determinations
made by the Valuer-General in 2022. In these determinations, the Valuer-General ordered the
forfeiture of leases registered in 2005 by which EBEL leased land for 75 years from the lessors
who are the custom owners of the land.

2. The appellant lessee received Notices Before Forfeiture from the lessors between 22 October
2021 and 14 December 2021 in respect of the six leases, alleging non-payment of rent and
premiums. The appellant lessee denied the allegations and applied to the Valuer-General for
relief against forfeiture.

3. Section 46 of the Land Leases Act [cap. 163] describes the process:

‘46,  Relief against forfeiture

(1) Alessee or other person upon whom a notice has been served under section 4@
[Notice Before Forfeiture], or against whom the lessor is proceedmg%me;fﬁéb Bt %%W LI
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parties and the circumstances of the case, thinks fit, and, if he grants relief, may
grant it on such terms as he thinks fit.

(3) This section shall have effect notwithstanding any stipulation or agreement to the
contrary and whether the fease is registered or nof.

Having found the lessee paid less than the amounts of rent and premiums recorded in the leases,
the Valuer-General determined the appellant had breached the leases which, as a result, were
forfeit. He decided the lessors were entitied to enforce the forfeitures.

The lessee appealed the Valuer-General's determinations to the Supreme Court. Although s 26
of the Valuation of Land Act [cap. 288] states that “The determination of an objection by the
Valuer-General is final” s 27(1) provides for an appeal from a determination of the Valuer-
General on a point of law;

27, Right of Appeal

(1) A person may appeal to the Supreme Court if the person believes the Valuer-
General's determination of the person’s objection was wrong on a point of law.

The word “law" in s 27(1) is distinct from "facf' or factual findings from which no appeal is
permitted. “Law” however includes principles of equity. In Mariango v Nalau [2007] VUCA 15,
the Court of Appeal confirmed that equitable principles formed part of the law of Vanuatu:

‘... the equitable principles that have application to this case including constructive
trust, unjust enrichment, imported common intention or estoppel are incorporated info
the lfaw of Vanuatu by virtue of Article 95(2) of the Consfitution. These equitable
principles were known fo the common iaw of England before the refevant date in the
constifution of 30 July 1980.”

An appeal on a point of law may therefore include equitable principles.

The grounds of appeal are that the Valuer-General made errors of law in respect of estoppel,
equitable set-off, and the effect of s 47 of the Land Leases Act which provides that:

47. Variation of agreements and conditions of a lease

(1) Subject to the provisions of this Act and any other written law, the agreements
and condifions contained or implied in any registered lease may be varisg,
negatived or added to, by an instrument in the prescribed form executed by
the lessor and lessee for the time being and registered before the, expfrgt.'on,pd
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8. Although the money amounts are different in each case, and the Valuer-General determined in
2022 that no premium was owing on two of the six leases (067 Carlot who limited his allegation
to unpaid rent, and 034 Kalfen), the reascning of the Valuer-General is similar in each case. As
there are no differences in the facts of each case that are material to the resolution of the legal
issues raised by the appellant, | will consider the cases together. Any reference to an individual
lessor will be as an example of what happened in respect of each of the leases.

9. As this is an appeal on points of law, an appellate court cannot interfere with any of the findings

- offactin the determinations appealed from, but it can decide whether or not the Valuer-General's

assessment of the legal significance of the found and undisputed facts was correct. it is therefore

necessary to go into some detail with respect to the dealings between the parties over the last

17 years to provide context to the Valuer-General's deferminations that are the subject of this
appeal.

Background

10. The appellant is the registered lessee of 48 leasehold titles located at Etmat Bay. The appellant
had, and continues fo have, plans to build a resort there. As of 2019, the appellant lessee states
that it has spent the equivalent of USD 5,000,000 on the development. This hearing concemns
six of those leases.

1. Negotiations between the lessors and the lessee produced an “agreement to fease” signed in
September 2004. A premium was to be paid for each lease. Clause 3 and the “reference
schedule” on page 8 of the agreement fo lease set out when the premium was to be paid. Ten
percent of the premium was to be paid on the signing of the agreement to lease, 40 percent on
completion (defined as “execution of the Lease/Sublease by both parties and its approval by the
Minister of Lands"}, and the remaining 50 percent on registration of a strata plan. In every case,
the first two payments of the premium were made. Except in two cases, the third instalments
have not been paid and none have fallen due for payment because no strata plan has been
registered for the land subject to these leases.

12. The leases themselves state that they commenced in January 2005. They are commercial
tourism leases. Each of the lessors is a custom owner of the land concerned. The lessee in
every case is EBEL. The land was leased for 75 years. Each lease records in clause 1 that the
lessors received the full amount of the premium. There is no reference in each lease to the
staggered premium payments set out in the agreements to lease.

13. Gary Burton is a director of EBEL. He has provided sworn statements with respect to each of
the leases. Between 2006 and 2022, on Mr Burfon’s account, the appellant lessee received
more than 450 Notices Before Forfeiture from the lessors. During that time, the lessors also
requested and received from the lessee money refemred to as “advance payme § @‘Ub"%ﬁlﬁy
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be a reference fo the clause in the lease setting out when the annual rent of VT 57,500 was due.
The advance payment of VT 100,000 would have left the lessee in credit by VT 42,500 for that
year's rent. There were many more advance payments.

14, Inletters dated 6 September 2006 from the lessee to the lessors, the lessee acknowledged that
only the equivalent of one year's rent “has been specifically paid by the EBEL as the Land Rent"
attached a cheque for the equivalent of three years' rent for the balance of rent owing as at that
date, and stated that future annuai rent payments would be taken from the advance payments
already made. Each lessor signed the letter under the statement */ hereby acknowledge the
receipt of this letter and subsequent ground rental payment and note that this payment covers in
full all my ground rentaf entitlements under the lease arrangements between myself and Etmat
Bay Estate Limited.”

5. Between 26 January 2005 and 22 December 2008, the lessee made 19 advance payments to
Mr Kalmary in the amount of VT 5,046,250, well in excess of the annual rent that fell due in that
period and approaching the amount of premium left to be paid on registration of a strata plan.
The other lessors are in a similar situation. None of the advance payments have been repaid.

The 2006 deferminations of the Valuer-General

16. On 21 August 2006, each lessor issued a Notice Before Forfeiture to the lessee under s 45 of
the Land Leases Act alleging the lessee failed to settle the remaining premium, and faiied to pay
the annual rent in 2005 and 2006. The Notice Before Forfeiture required the alleged breaches to
be remedied within 14 days. As stated above, the lessee paid all the rent owing on 6 September
2006. Under s 43(3)(a) of the Land Leases Act, “the right of forfeiture shall be taken to have
been waived if the Lessor accepts rent which has become due since the breach of the agreement
...". The lessors accepted the rent payments. After receiving the rent but not the remaining
premium, Notices Before Forfeiture were issued in late October and early November 2006 limited
to the alleged breach of failing to pay the remaining premium and the matter was referred to the
Valuer-General under s 43(2) for enforcement. The lessee applied on 17 November 2006 to the
Valuer-General under s 46(1) for relief against forfeiture. The Valuer-General issued
determinations on 27 November 2006.

17. The Valuer-General, ruled that by accepting the rent payment, the lessors waived their right to
rely on that breach. The Valuer-General also ruled that the lease had to be read in conjunction
with the arrangement reached before the lease was signed, by which the remaining premium
was not due until after registration of a strata plan. The Valuer-General did not explicitly refer to
set-off, but he took into account payments made by the lessee that reduced the amount of
premium that would be due when a strata plan was registered, and declined the lessor's
application to enforce forfeiture of the lease. These determinations were not appealed.

The letter of 20 July 2009
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19.

20.

compared with the amount of VT 57,500 stated in the lease, which itself was described as a
clerical error that doubled the rent that was actually negotiated. Mr Burton proposed that the rent
following the five year review in late 2009 should be VT 23,000. Mr Burton also wrote that EBEL
“simply can’t continue as unpaid bankers” and that interest would be applied to the unrepaid
advances from December 2004 onwards. The final premium payment would take inte account
the interest owed on the advances. Mr Burton asked Mr Kalmary to acknowledge a statement
of account incorporating all payments, advances and associated costs up to 30 June 2009:

Please find atfached a schedule of your lease premium statement of account
incorporating all payments, advances and associated costs made up to 30t June 2009,
In order to clanify our present position we request the amount shown be acknowledged
to ensure that there are no disputes when the final amount owing is due for payment.
We therefore ask that after perusing the statement, and are in agreeance with the
confent, cowd you please acknowledge the statement where shown.

In Bislama, the |ast sentence was transiated as:

So, mifala | askem sei yu stadi gud long stetmen, mo saenem sapos hemi stret.

The lefter was accompanied with a cheque for the rent for the period to 30 July 2010. Similar
statements were made in letters of the same date to the other lessors. Each lessor signed the
last page of letter beside the statement " Signed as received” rather than beside a statement that
they each understood the content.

In his sworn statement dated 27 April 2022, Michael Jessop, a former director of EBEL, wrote
that “each lessor told me he clearfy understood and agreed everything in the EBEL fefter dated
20 July 2009." He deposed that “ft is false of each Custom Land Owner lessor to say in their
Notice Before Forfeiture dated 22 Ocfober 2021 that when they signed the EBEL letter dated 20
July 2009 they did so only to acknowledge it buf not to accept what was in the letter” He wrote
“from July 2009 through Jufy 2018 [when he stopped working with EBEL] no Lessor ever
questioned me or queried me as fo the annual ground rental payments which were all paid in
accordance with the agreement of 20 July 2009." At para 21 of his sworn statement he wrote:

1 physically met with Kalmary and was present with Kalmary when he signed the letter
dated 20 July 2009. Kalmary read the letter in my presence and | answered queries
raised by him before he signed that fetter. | asked Kalmary if he understood everything
in that letter and agreed to everything in that letter. Kalmary told me before he signed
the letfer that he understood everything in the letter dated 20 July 2009 and agreed
with everything in that leffer. | asked Kalmary separately if he understood what the
letter said about the rent reduction and fease Premium advance payments and interest
to be paid. He safd fo me he understood and agreed and fully supported the EBEL
Etmat Project and he was understandably concerned about past and ongoing problems
facing the site development and moving forward to the benefit of all the Erakor people.
Similar conversations were had by me with alf the Custom Land Owner !essog: ol
the time of their signing of the EBEL lefters dated 20 July 2009. It is ngy}
that each lessor fully understood the contents of that agreemert Snd by sig ng,
concurred with our agreed way forward. (My emphasis) s E”"Lv?‘ if‘i




21.

22.

In his undated unsworn statement, Joe Sel, at the relevant time an employee of the Lands
Records Office, wrote that he is very familiar with the development proposed by EBEL. He stated
that he was at the meetings with the lessors and Mike Jessop in 2009. He said that he and Mr
Jessop discussed the status of the project and that “if was agreed by all the Lessors whom | met
that they understood substantial advance payments of premium had been made and that in the
circumstances further advance Premium payments needed to stop.” He said the lessors were
concerned “that they were not in a financial position to repay the advance Premium payments
made by EBEL 1o them as the advance monies paid by EBEL had been expended and distributed
to family members.” He said “all the fessors { met with ... agreed that EBEL was entitied fo offset
future rentals.”

Jack Kallon states in his sworn statement dated 14 June 2022 that he has dealt with all Etmat
Bay custom land owner lessors on behalf of EBEL since early 2005. He stated that he signed
each statement of account annexed to the letter of 20 July 2009 and that each lessor signed that
he agreed that the statement of account was correct. He said he has met with each lessor many
times since July 2009, and “never once has any lessor made any complaint about or disputed
the reduced rent payable to them by EBEL."

The 2018 Development Agreement and Undertaking

23.

24,

In August 2018, each lessor signed a Development Agreement and Underfaking. The lessors
signed similar agreements in July 2016 and July 2017. The 2018 Development Agreement and
Undertaking contained the following clauses:

"13. [ agree that at all times both the lease premium and renf under the [ ease have
been paid on time by Etmat and in full and that no lease premium or rent under
the lease is outstanding.

14, I agree that the land rental stated in ltem 3 is for the year to 31st July 2018
and has been paid in full

15. [ agree that no amount is due and payable under the lease af the date of the
Agreement and Undertaking.

16. I agree that fand rental for the forthcoming five year period post 31st Jufy 2018
will be increased to [in Mr Kalmary's case, VT 26,000 per annum being an
increase of twelve and a half percent of the previous five year term].”

Each lessor signed on the last page the Development Agreement and Undertaking containing
these clauses.

In February 2019, the lessors served Notices Before Forfeiture on the lessee alleging a failure to
pay rent and premium. |n July 2019, Mr Burton wrote again fo the lessors and set out what he

said had been agreed in August 2018 and the amount with interest he said theigésmﬁaiﬁgdfe *Lu “

in advance payments of the premium that would become due wpegf*%the stratl plap was
registered. Mr Burton wrote that if the lessors continued to attempt fot froinaterthe’lease gk}
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MrBurton wrote that EBEL would offset future rent payments against the prepaid premium “which
means that no further rent wil be due and payable for a substantial number of years." On 30
August 2019, Mr Burton wrote to Mr Kalmary to advise that the rental payment of VT 26,000 for
the period ending 31 July 2020 would be offset against the amount owed to EBEL for the advance
payments. MrBurton also advised that EBEL would take legal action to recover the full amount
of the advance payments plus interest if they were not repaid by 4 October 2019. There is no
evidence on this Court file that legal action was taken or what happened fo the 2019 notices of
forfeiture.

The 2022 determinations of the Valuer-General

25,

26.

27.

On 1 May 2022, Mr Burton wrote to the Valuer-General after receiving Notices Before Forfeiture
on 14 December 2021 alleging failure to pay the full premium and failure to pay rent. With
respect to premium, he wrote;

"All due premium has been paid. The balance of premium was agreed to be payable
when a strafa plan was registered over the leased land. That has not occurred.

Instead, EBEL has made large payments of advance and not due premium fo these
Custom Land Owner lessors and others at Etmat Bay at their request fo help them and
their families when they have been in financial trouble. They each in writing promised
fo repay those advance payments with interest but have failed to do that.

Because they could not repay these amounts, they agreed that those unpaid amounts
plus the promised interest plus expenses they forced EBEL to incur would be offset
against their future rent. That offset has been happening and they have accepted that
without comment or complaint.”

With respect to rent he wrote:

“Their claim that rent is unpaid is also wrong. There have been a number of written
agreements between EBEL and the Custom Land Owners to change the rent amount.
They agreed with that each time. The rent has been paid in accordance with those
agreements and, again, they have accepted those agreed, changed rent payments
without comment or complaint.

Each of them has signed fetters and Agreements stating that the rent is paid up fo date
and agreeing the future rent. The claims of rent arrears in their current Forfeiture
Notices are shown to be clearly false when tested against the statements in those
letters and Agreements.”

The Valuer-General heard these matters on 27 June 2022,

Mr Burton wrote to the Valuer-General on behalf of the lessee an 27 June 2022 after the hearing.
He pointed out that registration of rent variations was the obligation of the lessor and that “an
innocent lessee such as EBEL should not be penalised because of a breach of the: Jaw;py JZ
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28,

29.

30.

31.

32.

The Valuer-General issued his determinations of 26 July 2022. He noted that he had to
determine whether two alleged breaches of the leases had occurred: underpayment of premium
and underpayment of rent. He found that no variation of the original leases had been registered
and that by virtue of s 47(2) of the Land Lease Act, the variations were of no effect. He stated
at para 16(e) {with respect to the Kalmary lease, but similar paragraphs appear in all the

determinations):

“Therefors, if no variation, the contract rent of VT 57,500 should be valid. The offset

made from the premium paid should be null and void.”

And at para 16(i):

“The offset made from the land rent is illegal and the respondent’s behavior is like

pocketing the applicant based on the fefters and agreement that were never registered

as variation on the fease.”

He made the following determinations with respect to the annual rent and premiums paid on each

lease:

406

061

062

067

006

034

the lessee paid VT 23,000 instead of VT 57,500 rent per annum from
2016 to 2018, no rent from 2019 fo 2021; and paid VT 11,940,000
premium, leaving VT 2,060,000 premium owing.

the lessee paid VT 31,000 instead of VT 38,830 rent per annum from
2016 to 2018, no rent from 2019 to 2021; and paid VT 10,200,000
premium, leaving VT 1,800,000 premium owing.

the lessee paid VT 63,000 instead of VT 78,830 rent per annum from
2016 to 2018, no rent from 2019 to 2021; and paid VT 12,000,000
premium, leaving VT 3,000,000 premium owing.

the lessee paid VT 91,000 instead of VT 113,540 rent per annum from
2016 to 2018, no rent from 2019 to 2021; and paid the full premium of
VT 12,000,000, leaving no premium owing.

the lessee paid VT 18,000 rentinstead of VT 22,650 from 2016 to 2018,
no rent from 2019 to 2021; and paid VT 8,500,000 premium, leaving VT
1,500,000 premium owing.

the lessee paid VT 105,000 rent instead of VT 131,290 from 2016 to
2018, no rent from 2019 to 2021; and paid the full premium of VT
15,000,000, leaving no premium owing.

As a result of these findings the Valuer-General determined the leases were forfeit.

The notice of appeal was filed on 26 September 2022.

The following table briefly summarises, for each of the leases that are th / ét‘,gtu 5%‘
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advance payments excluding legal fees set out by Mr Burton in his sworn statements, and the
proportion that those advance payments represent in terms of the rent figures set out in the
leases, and of the premiums due on registration of the strata plans, as of the date of this appeal,
taking into account the above findings with respect to premiums and rent made by the Valuer-
General in 2022

Lease Lessor Date of Premium Annual rent Advance As equivalent  As proportion of

406
061
062
087
006
034

registration payments years rent remaining 50%
premium due when
straia plan registered

Kalmary 20 May 2005 VT14,000,000 V157,500 VT5,046,250 87 years 2%

Kally 1.June 2005 VT12,000,000 VT38,830 VT4,250,000 109 years 70%

Apock 1 Jung 2005 VT15,000,000 V178,830 V75,390,000 68 years 71%

Carlot 20 May 2005 V112,000,000 VT113,540 VT5,332,000 47 years None remaining
Aloa 27 May 2005 V110,000,000 V122,650 VT3,655,000 161 years -243%

Kalfen 20 May 2005 V115,000,000 VT131,290 VT5,790,000 44 years None remaining

- Submissicns

The appellant lessee

33.

34

35.

36.

37.

The appellant lessee submits the Valuer-General made four errors of law.

The first is with respect to the premiums. Mr Hurley submitted the lessee is entitled to demand
refund of the advance payments because the strata plans have not been registered and 50
percent of the premium is therefore not yet due. Having not appealed the Valuer-General's 2006
determination, Mr Hurley submitted the lessors are estopped from relying on the same
allegations.

The second is with respect to the rents. Mr Hurley submitted the lessee has the right to equitable
set off for future rents by reason of its prepayment of lease premiums.  Again, Mr Hurley
submitted that having not appealed the Valuer-General's 2006 determination, the lessors are
estopped from relying on the same allegations with respect to rent. '

The first two grounds of appeal are essentially the same. Although there is no appeal from the
Valuer-General's factual findings with respect to underpayment of rent and premiums, Mr Hurley
submitted the Valuer-General should not have made those findings in the first place. He
submitted the lessors were estopped from relying on the same allegations, which the Valuer-
General resolved in favour of the lessee in 20086, in the Notices Before Forfeiture that led to the
current determination under appeal. | will therefore consider them together under the discussion
of estoppel.

The third ground of appeal is that the Valuer-General erred in his mterprelaﬁgnpf& 2).. ¥ %;; .
submitted s 47(2) imposes an obligafion on the lessor to notify the Di’e‘té 500 Lan gs‘i@ any =, ‘e" *
variation of rent, that it has no application fo the written agreement Jwit regEfe‘éﬁ%% eni njgdgggg?
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an unjust deprivation of property contrary to Article 5(1)(j) of the Constitution that results in the
unjust enrichment of the lessors.

38.  The fourth ground of appeal is the Valuer-General's rejection of equitable set-off. Mr Hurley
submitted that the Court of Appeal in Fujitsu (NZ) Ltd v International Business Solutions Ltd
[1998] VUCA 13 confirmed that equitable set-off is part of the law of Vanuatu. He submitted that
the lessee’s advances to the lessors and non-payment of annual rent are sufficiently closely
connected under the terms of the leases that it would be unconscionable to aliow the lessors to
insist on their legal right of payment of annual rent under the terms of the lease without first
accommadating EBEL's countervailing legal right regarding the advances of premiums paid.

39, MrHurley submitted that if the Court finds that any one of his submissions has merit, then the
appropriate course of action would be to revoke the Valuer-General's determinations under s 28
(1)(a) of the Valuation of Land Act [cap. 288].

The respondent lessors

40, Ms Robert for the respondents submitted first, with respect to underpayment of premiums, that
the Valuer-General was correct to forfeit leases 406, 061, 062 and 006 because the premiums
have not been paid. She submitted the lessee cannot rely on its agreements with the lessors
because none were registered pursuant to s 47 of the Land Leases Act [cap. 163].

41. Second, Ms Robert submitted with respect to underpaid rent that the Valuer-General was correct
to forfeit all six of the leases for the same reason.

42 Third, Ms Robert submitted that the Valuer-General was correct to forfeit the leases because
neither s 47 nor s 39 of the Land Leases Act [cap. 163] was complied with.

43. Finally, Ms Robert submitted that the agreements between the lessee and the lessors with
respect to the set-offs are contractual matters over which the Valuer-General has no jurisdiction
under ss 3 and 4 of the Valuation of Land Act [cap. 288]. The respondents submitted that in any
event, the Valuer-General was correct to forfeit the leases because the agreements which the
lessee relied on to assert the offset of rent against advance payments of premium did not comply
with ss 39 and 47 of the Land Leases Act [cap. 163].

44, Ms Robert submitted that as a result the appeal should be dismissed.
Discussion

45. Section 39 of the Land Leases Act [cap. 163] was not pleaded and will not therefore be
considered. In any event, it is a permissive provision which provides that the rent “may be
reviewed in accordance with the provisions of this section” if either the lessee;or tga Bgsor.,
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47.

General overwhelm the essence of this case, which is how the many “advance payments” by the
lessee affect the legal relationship between the lessee and the lessors, and whether the Valuer-
General determined the effect on that relationship in his 2006 determination which the lessors
did not appeal.

Fwill therefore consider first, whether the lessors were estopped from making alfegations in the
2021 Notices Before Forfeiture in respect of rent and premiums because the Valuer-General had
determined those allegations in favour of the fessee in 2008. | will then consider the fourth ground
of appeal, whether the Valuer-General erred in finding that the lessee was not entitled to set off
the advance payments against rent and premiums. Last, | will consider the third ground of
appeal, whether the Valuer-General erred in his interpretation of s 47 of the Land Leases Act.

The first and second grounds of appeal: estoppe!

48

48,

50.

Mr Hurley's submission is that because the lessors did not appeal the Valuer-General's 2006
determinations, they are now estopped in these proceedings from relying on the same allegations
in the Notices Before Forfeiture that led to the earlier determinations.

| do not consider it is necessary to delve too deeply into the many variations of equitable and
common law estoppel, but if pressed, it seems to me this ground of appeal is based on issue
estoppel. Before an issue estoppel can arise, the issue must have been identified and resolved
against the party said to be estopped. In Joseph Lynch Land Co Ltd v Lynch [1995] 1 NZLR 37,
Tipping J of the New Zealand Court of Appeal stated:

Issue estoppel is concerned with the prior resolution of issues rather than causes
of action. In the same paragraph of Haisbury as that referred to above [16
Halsbury's Laws of England (4th ed), (Estoppel), para 977], it is said that issue
estoppel precludes a party from contending the contrary of any precise point
which, having once been distinctly put in issus, has been solemnly and with
certainty determined against him. Cross on Evidence (4th NZ ed), 1989 discusses
Issue estoppel af para 12.8 on p 315. The leamed author cites the judgment of
Lord Denning MR in Fidelitas Shipping Co Ltd v V/O Expartchieb [1965] 2 All ER
4,8:

“Within one cause of action, there may be several issues
raised which are necessary for the dstermination of the
whole case. The rufe then is that, once an issue has been
raised and distinctly determined between the parties, then,
as a general rule, neither party can be allowed to fight that
issue alf over again.”

If this ground of appeal were to be categorised as estoppel by judgment or res jud;cata | would

have no difficulty in finding the determinations of the Vaiuer-General to h‘S'! ments’
purpose of equitable estoppel. The label however matters less thav,héwpfmmﬁfe.

Y
/ CLULK P {“Je"(f;" *p‘ A

"...the rules governing esfoppe/ are based upon the principles [haz‘ WERty-shouldnat:; TR
be permitted unjustly fo depart from an assumption which he has cat d’énother r parfy
fo adopt or accept for the purpose of their legal refations and tha%th
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preventing such a departure is to avoid or prevent a detriment ta the parfy who, by
adhering fo the assumption, has acted or abstained from acting and thus changed his
position.

Meagher, Gummow, Lehane, Equity Doctrines & Remedies (3¢ ed., Bufterworths),
409."

Tipping J expressed the same principle in a different way in Joseph Lynch:

“The purpose behind cause of action estoppel and issue estoppel is that litigants should
not be twice vexed by the same claim or point and it is in the public interest that there
be an end to litigation: see NZ Social Credit Political League v O'Brien [1984] 1 NZLR
84 (CA) at p 95 per Somers J, Gregoriadis v CIR [1986] 1 NZLR 110 (CA) at p 114 per
Richardson J and at p 118 per Somers J and also Carf Zejss Stiftung v Rayner &
Keeler Ltd (No 2) [1967] AC 853, [1966] 2 All ER 536, at p 946 per Lord Upjohn.”

In both the 2006 and 2022 determinations, the parties were the same. Both sets of
determinations concerned the same lease documents and considered the effect of the advance
payments on the parties’ obligations to each other. The lessors made the same allegations that
the lessee underpaid rent and premiums in both sets of the Notices Before Forfeiture. Each
Valuer-General considered those allegafions, and each appears fo have come to a different
conclusion. On the face of it, the lessee appears to have been "twice vexed by the same claim
or point’ in Tipping J's words, and it is in the public interest that there be an end to litigation that
has already finally decided the claim or paint. The only factual difference between the 2006 and
2022 determinations is that a great many more advance payments have been made, but these
are facts that are immaterial to the equitable principle that a person is estopped from relitigating
an issue between the parties that has been finally decided.

It is however necessary to consider the detail of the 2006 determinations to determine if indeed
these issues with respect fo rent and premiums were “raised and distinctly defermined between
the parties” in Lord Denning's words in 2006.

The 2006 determinations
Premium

Each lease recorded in clause 1 that the lessors received the full amount of the premium. This
was not true. The lessors had received half the agreed premium. No lease contained a reference
to the staggered premium payments set out in the agreements fo lease. The Valuer-General in
2006 accepted the then counsel for the appellant's submission that the words of the lease as
registered had to be read in conjunction with the terms of payment set out in the agreement to
lease. When read that way, the Valuer-General determined that the lessor effectively loaned the
full amount of the premium to the lessee, which the lessee would repay tq,.;t,tl‘?-:ﬁ!:‘?ﬁ?ﬁ?fr'ﬁ?‘?qﬁgﬂ‘%g
to the terms agreed to in the agreement to lease. On this reading, the];sggﬁjjﬁé?é' @f_elﬁ“rﬁ’é‘ﬁ?edﬂ”;fz}f;;\

indebted to each lessor until the full amount of the premium was pai, i Bac in thé;:ﬁ G,
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when a strata plan was registered. Until that event happened, or tht% legt og pald|
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the lessee owed the lessor a debt of half the amount of premium statediirrtfie lease. Each time pi
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5.

56.

57.

8.

59.

the lessee made an advance payment to a lessor, the lessee's indebtedness to the lessor would
reduce by that amount. In that sense, it could not be said that the lessee could demand
repayment of the advance payments made to the lessors. The advance payments did not make
the lessors indebted to the lessee; they merely reduced the lessee's indebtedness to the lessors.

The Valuer-General dealt with the advance payments as payments against premium. In Mr
Kalfen's case for example, the Valuer-General said “With only V12,250,000 fo be settled, if is
clear that the Lessor has received more than he was entitled fo under the agreement despite
what the agreement stated in paragraph 3. Clause 3 of the agreement to lease refers to
premium. The Valuer-General's comment that the lessor received more than he was entitled to
refers to the staggered payments set out in the agreement to lease which meant the lessee did
not have to pay any amount of the 50 percent remaining of the premium until registration of the
strata plan. As a resulf, the Valuer-General determined that the lessee did not breach the lease
by not paying the entire premium which was recorded in the lease as having been received by
the lessor. The Valuer-General's reasoning in 2006 is significant in that he used the agreement
to lease as an aid to interpreting the lease, and he credited the advance payments to premium
not yet due.

Rent

Each lease also recorded the annual rent in clause 3. The rent was to be paid in advance by 30
July each year. None of the rent variations was registered. The Valuer-General determined that
by not paying rent in the amount stated in the lease by the date it was due to be paid in the lease,
“This lease condition was indeed breached by the lessee.” The only thing that saved the lease
from forfeiture was that the lessor accepted iate payment of rent. That meant that under s
43(3)(a) of the Land Leases Act, “the right of forfeiture shall be taken fo have been waived" and
the lessor could no longer rely on the breach.

The Valuer-General in 2006 also determined that the lessor, in claiming outstanding premium
and liquidated damages, “affirms the fease’. As a result of finding no premium was owed, the
Lessor accepting late payment of rent thereby waiving his right to forfeiture, and the Lessor
affirming the lease, the Valuer-General declined the application by the lessors to enforce their
rights of forfeiture of the leases.

When the lessors filed Notices Before Forfeiture again in 2021, 15 years had passed since the
Valuer-General's earlier determination, and, as set out above, many more advance payments
had been made by the lessee to the lessors. The lessors alleged breaches of the lease through
non-payment of rent and incomplete premium payments. The Valuer-General recorded that the
lessee submitted the advance payments “offset future rent payment that prepaid premium which
means that no further rent will be due and payable for a substantial number of years ! The Iessee

Estate.” .
ﬁﬂijﬁ W @’ m}ajm'
The Valuer-General in 2022 made no reference to the 2006 deterrﬁm&é} RofhispredaeatSor e
With respect to the rent, he used the figures in the leases because no Vgrlatlons pac}eﬂ;y”gwbgen
registered. He said since no variation had been registered by the lessor; %r!a lessee "shou

13

lerior, ff;;':;,



60.

61.

62.

83.

64.

claim that the applicant flessor] fails to complete the variation. This should be freated as a
consensus agreement of both parties fo enjoy on the lease, instead of the flessee] making all
this agreements to self-benefit.” He concluded, “if no variation, the contract rent ... should be
valid. The offset made from the premium paid should be null and void” He repeated his
conclusion in different words:

The offset made from the land rent is iflegal and the respondent’s [lessee’s] behavior
is fike pocketing the applicant based on the letfers and agreement that were never
registered as variation on the lease.”

The Valuer-General assessed different amounts of premium owing to each lessor (in two cases,
Carlot and Kalfen, there was none owing), and treated each amount owing as a breach of the
obligation in clause 1 of the lease which asserts the lessor has received the whole premium.

Having found breaches in respect of non-payment of rent in all cases, and breaches in respect
of premium payments in four cases, the Valuer-General ordered the lease forfeited.

Not referring to the 2006 determinations of his predecessor, the Valuer-General in 2022 came to
a different conclusion on the same issue with respect to the allegedly incomplete premium
payments. :

With respect to non-payment of rent, the Valuer-General in 2006 determined this was a breach
of the lease, but that the lessors waived their right to rely on it by accepting late payments of
overdue rent. in 2022, the Valuer-General made no finding that the lessors accepted late
payment of rent, and found the lessee in breach of the leases as a result. The Valuer-General
in 2022 reached the same conclusion with respect to rent, that non-payment was a breach of
the leases, as the Valuer-General did in 20086.

What is different in 2022 is that the lessee raised the issue of set-off which was not explicitly
raised in 2006. The comment in 2006 that “the Lessor has received more than he was entitled
to" refers to payments of premium not due until registration of strata plan. In respect of rent,
there would have been fewer advance payments in 2006 than there were in 2022, but nowhere
does the Valuer-General in 2006 appear to accept that those payments were applied, or could
be applied, to rent. Indeed, the Valuer-General said in 2006 that non-payment of rent would
have been a breach of the lease if the lessors had not accepted late payment of rent, after
acknowledging that the lessors had received more than they were entitled to.

Conclusions on the first and second grounds of appeal: estoppel

65.

| accept that by not appealing the 2006 determinations {which were final in respect of factual
findings, the only appeal available being on a point of law), the lessors created a S|tuat:on in
which the lessee assumed that the legal effect of the advance payments on, Jts oblggajl & top:

rentand premiums to the lessors had been finally determined. The Ie?es ggpeﬁ’ 5 tg hgve gaon‘e *;m\ N

to considerable lengths, including translating documents into Bisla a;dg@m@{ﬁdleﬁep@q JF%‘;\

ensure the lessors understood how the advance payments affected
signified that understanding. This carries an overtone of cultural diss

fice. | am c@ng,erned
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that these measures were interpreted by the Valuer-General and perhaps by some of the lessors
as "ambushes’ | have uncovered no evidence that shows to what extent the lessors were
independently advised, but on the other hand the lessors ought to have known the advance
payments were not gifts or ex gratia payments, and that there had to be some sort of legal
structure around them.

66. In reliance on that assumption, the lessee continued to progress its investment and plans to
develop the land, albeit at a much slower pace that anyone might have anticipated, and continued
to make advance payments to the lessors when requested. One of the detriments to the lessee
as a resulf of this reliance was the opportunity cost of not being able fo invest that meney more
profitably elsewhere in the intervening years.

67. On this analysis, the appellant's submissions with respect to estoppel are correct in respect of
premium because that issue was decided by the Valuer-General in 2006. | find that the lessors
were estopped from raising the same issue, on the same material facts and with respect to the
same leases, against the lessee in 2022 because that issue was finally determined between the
parties by the Valuer-General in 2008. The lessors should not have raised the issue again in
their Notices Before Forifeiture, and the Valuer-General should not have considered the issue
was alive and needed resolution. There is a public interest that there be an end fo litigation on
this issue.

68. The Valuer-General's determination in 2006 that non-payment of rent was a breach of the lease
is technically obifer dicta because as a result of the lessors accepting late payment, the Valuer-
General did not have to decide whether non-payment or underpayment of rent breached the
lease and did not have to decide how the advance payments affected the lessee’s obligation to
pay rent. As the effect of non-payment or underpayment of the rent was not part of the rafio of
the 2006 determination, and the issue of offset was not raised until 2022, the lessors were not
estopped from raising the rent issue before the Valuer-General in 2022. This means that the
rent issue falls to be determined in my consideration of the third ground of appeal, equitable set-
off.

69. This ground of appeal, that the Valuer-General erred in not finding the lessors were estopped
from alleging incomplete premium payments breached the lease, must therefore succeed.

The fourth ground of appeal: set-off

70, Mr Hurley submitted that the lessee’s advances to the lessors and non-payment of annual rent
are sufficiently closely connected under the terms of the leases that it would be unconscionable
to allow the lessors fo insist on their legal right of payment of annual rent under the terms of the
lease without first accommodating EBEL's countervailing legal right regarding the advances of
premiums paid. Py

armoebnry
‘**”Ei tenfim & %@%m %
.ol Can, st Sme.— Lc?:}} ;

,ere mere ex:gtenge of

_,Mf&}("é/““\t/
S a“ﬂ.&

71. In Rawson v Samuef (1841) Cr & Ph 161 at 178, 41 ER 451 at 458"
equitable set-off “exists in cases where the parly seeking the béne‘
equitable ground for being protected against the adversary’s demand’
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cross-demands is not sufficient.” In Grant v NZMC Lid [1989] 1 NZLR 8 at 11, 12-13, Somers'J
defined what more than a cross-demand is required to succeed on a claim for equitable set-off:

"Equity would restrain an action or execution of judgment at law or allow a set-off where
it would be inequitable or unconscionable to alfow the plaintiff to procesd without
bringing fo account some claim by the defendant which was sufficiently linked to that
made by the plaintiff ... The defendant may set-off a cross claim which so affects the
plaintiffs claim that it would be unjust to allow the plaintiff to have judgment without the
cross-caim to account. The link must be such that the two are in effect inferdependent:
Judgment on one cannot fairfy be given without regard to the other; the defendant’s
claim calls info question or impeaches the plaintiffs demand. It is neither necessary,
nor decisive, that claim and cross-claim arise out of the same contract.”

72, Somers J's comment presumes a claim and a cross-claim. The vehicie for determining the issue
in this case, an application for refief against forfeiture, is different, but the principle is sufficiently
broadly stated in both Rawson and Grant that the difference does not matter. What matters is
that the applicant must be able to identify a sufficiently close connection between the alleged
non-payment or underpayment of rent and the advance payments that it would be inequitable or
uncenscionable to allow the lessors to proceed to forfeiture without taking info account the
lessee’s advance payments.

73.  The table at paragraph 32 shows the amounts paid by the lessee in advance payments to the
lessors are the equivalent of between 44 and 161 years rent, depending on the lease. This is
not a case of an unrelated cross-claim. The advance payments are intimately connected by the
relationship between the lessee and the lessors to the leases that are the subject of these
forfeiture proceedings. The Valuer-General erred in law when he said “the offset made from the
Jand rent is iftegal.” There is sufficient interdependence between the advance payments and the
rent “that judgment on one cannot be fairly given without regard to the other.” In this case that
means that the basis on which the Valuer-General ordered forfeiture of the leases, the non-
payment or underpayment of rent, could not fairly be given without regard fo the advance
payments which are the equivalent to many years future rent, regardless of whether that rent is
the amount stated in the original leases or the amounts amended by agreements made between
the lessee and the lessors over the years.

74. This ground of appeal, that the Valuer-General erred in determining that rent payments could not
be set-off against the advance payments, must also succeed.

The third ground of appeal: s 47(2) of the Land Leases Act

75, Having succeeded con more than one ground of appeal, | do not need fo resclve whether the
Valuer-General interpreted s 47 correctly when he decided only to have regard to the leases as
registered, and to ignore subsequent variations because they were not registered. What follows
therefore is obiter dicta. Ms Robert's submissions with respect to each ground:; o wéu’é&?@:a

relied extensively on the Valuer-General's interpretation of s 47, m;hicfgiéﬁf ‘hsub&it%q was
comect. Indeed, s 47(2) states explicitly that no variation of rent undfr a Jods6 4k Have oeGtURT
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unless notified by the lessor and registered by the Director. Ms Roberts ﬁ?ﬁé’aﬁfﬁiﬁﬁ%ﬁﬁﬁ%@%ﬁi
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78,

77.

78.

79.

General was correct to decide the lessee could not rely on agreements with the lessors with
respect to variations in rent and premiums because those agreements were not registered, and
that those agreements were contractual matters which he had no jurisdiction fo hear under ss 3
and 4 of the Valuation of Land Act.

Ms Robert's submissions with respect to the Valuer-General's lack of jurisdiction to consider
contractual arrangements with respect to rent that have not been registered have some
attraction. Section 47(2) is carved out of the more general terms in s 47(1) and is plainly phrased:
“no variation shalf have effect'. It is the only variation that is said not to have effect unless it is
notified and registered. Ms Robert submitted the Valuer-General was entitled not to take into
account any written arrangement purporting to vary rent if it was not registered.

The Valuer-General in 2006 did not appear to share Ms Robert's view of his jurisdiction. He
explicitly went beyond the lease and considered the unregistered agreements fo lease to interpret
the leases that were registered. Sections 3, 4 and 5 of the Valuation of Land Act define the
Valuer-General’s role and functions as a land referee and state his jurisdiction to include “any
matter referred to the Valuer-General by any party fo a lease of land relating to the interpretation
of a provision in the fease.” This would include unregistered agreements if they were of use in
interpreting clauses in a registered lease.

| will comment in passing that s 47(2) is oddly drafted. It imposes an obligation on the lessor to
notify the Director of any variation of rent under the lease, but it does not impose a similar
obligation on the lessee. Parliament could nof have intended the Act to be so one-sided in favour
of lessors who it seems have an obligation to nofify variations of rent, but as a result of there
being no consequence for not notifying variations, may choose not to notify variations of rent not
in their favour. As there is nothing in the provision preventing the lessee registering an agreed
rent decrease, the provision cught to be interpreted to permit a lessee to do so, in order to obtain
the benefit of a rent variation in its favour, just as a lessor is explicitly able to do so in order to
obtain the benefit of a rent variation in its favour.

In any event, given the amount of advance payments, the lessee did not need to rely on the
unregistered rent variation agreements to submit that its liability for the unpaid rent pleaded in
the Notices Before Forfeiture could be offset by the advance payments. it seems to me this
submission is a non sequitur.  Section 47 on its face only concerns registration of lease
variations. Itis made subject fo “the provisions of this Act and any other writfen law.” It does not
purport to affect or prohibit causes of action based on common law or equitable principles such
as set-off. In ANZ Bank (Vanuatu} Limited v Belmonte Investments Limited [2015] VUSC 40,
Fatiaki J considered the effect that non-registration of mortgage had on its enforceability. His
Lordship held at para 20 that “Failure fo register a morigage however does nof render it invalid
nor does it extinguish the nature of the mortgagee’s equitable inferest in the mortgaged fand.”
(Fatiaki J's emphasis). He said at para 23 that an unregistered mortgage “gives rise to
contractual obligations and equitable interests” but until it is registere’g_,,-»gig@ggjﬁ gable:

security under ss 58 and 59 of the Land Leases Act. By analogy, t é{%gfme“’”r‘eas%;ﬁ:igﬂwou d wi?u‘x\
apply to preserve the lessee’s contractual rights at common law;an itsgnigm;sfét eé%itgp}g;g{'gx. '
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should have taken those rights into account when considering whether to enforce the forfeiture
of the leases.

80.  To the extent the Valuer-General interpreted s 47(2) as preventing him from giving effect to
unregistered written rent variations, this ground of appeal is dismissed. To the extent the Valuer-
General ruled that rent could not be offset by the advance payments because no variation to the
contract rent was registered, this ground of appeal must succeed.

Result

81.  The appeals against the Valuer-General's determinations dated 26 July 2022 in respect of
leasehold title numbers 12/0913/406, 12/0914/061, 12/0914/067, 12/0932/062, 12/0931/006 and
12/0932/034 are allowed.

82. The decisions of the Valuer-General to enforce the forfeiture of those leases are revoked
pursuant to s 28(1)(a) of the Valuation of Land Act.

83, The parties are reminded that s 29(2) of the Valuation of Land Act gives 30 days to institute an
appeal from this decision.

Costs

84. Costs are awarded to the appellant fo be taxed if not agreed.

DATED at Port Vila this 5t day of December, 2023.
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